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Dear Senator Faircloth:

Thank you for your recent letter expressing concern about
the regulatory burdens imposed on operators of small cable
television systems under the Commission's rate regulations.

The Cable Television Consumer Protection and Competition Act
of 1992 specifically requires the Commission to:

design such regulations to reduce the administrative
burdens and cost of compliance for cable systems that
have 1,000 or fewer subscribers.

When the Commission adopted its initial rate rules in April
of 1993, it incorporated several provisions that were designed to
relieve the administrative burdens the rules had created for
small systems. The Commission carne to recognize, however, that
further consideration of this problem was needed. Consequently a
Further Notice of Proposed Rulemaking was issued to solicit
comment on how the rules might be improved in their application
to small systems and an administrative stay of the rules was
issued until that review could be completed.

On February 22, 1994, new rules were adopted for the
industry as a whole and for small systems in particular. The
Commission concluded that some immediate additional relief for
smaller systems was warranted and that further proceedings would
be needed to finally fit the rules to the circumstances of small
systems. I have enclosed several releases that describe the
changes that the Commission has adopted .

.The changes are of two types. First, there is relief that
is purely administrative in nature, i.~., is designed to address
the paperwork burdens that the rules created. Under these
revised rules certain systems may avoid the need to engage in
complex calculations to develop reasonable rate level
justifications. Other systems are permitted to average the
necessary financial data on a company wide basis so that
individual calculations are not needed to develop the required
"at cost" equipment and installation charges for each franchise
area. •
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Second, the general requirement that the industry reduce
rates by the so-called competitive differential (the estimated
difference in rates between competitive and noncompetitive
systems) does not apply to certain small system operators. For
this purpose a small system operator is defined as having 15,000
or fewer subscribers on a company wide basis. These systems,
during a transitional period while further cost studies are
undertaken, will not have to reduce rates by the new 17%
differential. In addition, small systems and the industry
generally will not have to reduce rates below the "benchmark"
level established in the rules during this transitional study
period. They may, however, be required to forego certain
inflation based adjustments during this period.

I recognize that the operators of small cable systems had
hoped for either a total exemption from the rules or for much
more drastic relief. The Commission, however, has had to strike
a balance that is sensitive to the special situations of these
systems yet still protects their subscribers. These subscribers
need the protection of the Cable Act and our rules just as much
as subscribers to large systems.
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Cost of servic. proc:eecU.ngs may be elected by cabl.
operaeors facing waunally high coats. Thos. operators will have
their rates based OD th.ir allowable cost., in a proceeding based
on principle. si~lar to tbo.. that govern cost-ba.ed rate
regulaeion of eel~ ea-paAi.s. ODder this methodology, cable
operators may racow.r, thz'oQg1l the rates they cbarge .for
re9Ulated cabl...me., their normal operating expen.e. and a
reasonable return CD iDv.se..nt .

The Commission today announces its adoption of interim rules
to govern cost of service proceedings initiated by cable
operators. The Commission anticipates that most cable operators
will set rates by applying the revised competitive differential
approach announced today, rather than through the cost of service
approach. It recogniz~., however, that the cost of service
approach may be appropriate for some operators. The interim cost
of service rule. are carefully designed to ensure that
subscribers are charged reasonable rates, and that cable
operators have both the oppo~unity for adequate recovery, and
incentives to upgrade their systems and introduce new services
and capabilities.

.....'Z'__~.~ .......
pw ," %s'nl-.lm*,s; I"Y"Ipspe, 'CI."": To be

incluc:led .... ,..,c~t in ••rvice,· the largest cQllllOlUtnt of
the rateba., plaaC _t be Wled aDd u..ful ill the provision of
regulated cabl...Z'ri.c:e, aDd. IN.t be the reftlt of prudent
inv••ement. tJader t..... standarcla, the plant must directly
benefi.t the subscriMr and may not include imprudent, fraudulent,
or extravagant outlay••

Mgdificd Origi.! Cost valUAtign: Plant in service will
generally be valued &e iea cost at the time it was originally
used to prOVide regulated cable service. In order to permit a
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sJ.mplified method of cost valuaeionin the case of systems :hat
were acquired by the current operator, plant may be valued at the
book cost of tangible assets and allowable intangible assets at
the time of acquisition.

Excess Acquisition Costs: Acquisition costs above book
·;aL.1e are presumptively excluded from the ratebase. The
:ommission believes chat, in most cases, excess acquisition costs
such as "goodwill" represenc the value of the monopoly rents :he
acq~lrer hoped :0 earn curlng the period when the cable system
Nas effeccively an unregulated monopoly. These monopoly rents
would not be recoverable from customers where effective
compeclcion exists, the touchstone for race regulation under the
Cable Act. The Commission also recognizes that there may be
situations where operators could make a cost-based ~howing to
rebut a presumption of excluded acquisition costs. ~he\,

Commission will consider such showings under certain .~

circumstances.

Additions to Original and Book Cg,ts: Some cases incurred
after original costs and some intangible, above-book costs may be
allowed. For example, cable operator. may have incurred start-up
losses in the early years of operating their sy.tems. The
Commission will permi~- rea.onable start-up 10•••8 to be added to
original costs recoverable by the operator, limited to 10••••
actually incurred during a two-year .tart-up period and amortized
over a period no longer than fifteen y.ar.. Certain other
intangible acqui.ition costs above book value, inclUding costs of
obtaining franchise rights and .a-e .tart-up organizational costs
such as costs of c~tomer li.ts, will allO be allowe<l. Other
intangible acqui.ition cost. will be p~tiYely disallowed.
Carriers may challenge this pr••u.ptioD, boweYer, by .bowin9 a
direct relationship between the co.t. incurred and benetits to
customers.

Plan' ander c='S;ruS1:,iOD: Valuat.ion of ·plant UDder
construction· will U8e a traditional capit.alizatioa ..t.hod.
Under this approach, plant w:aa.r CClMtczuctioa. 1.- exc:luclecl froll
the rateba.e. The operat.or .capit.~... _ al101lllUlce for fUDCU
used durin9 coucncc:iOll (AF'ODC) by iaclucU... it. 1A the coat of
conatructiOll. __ ,laDt i. placecl iACO aia'ri._, the regu1at.ec:l
portion ot tbe c:oec of COIUItructiOll, iDcludiDl AfaDC, i. included
in the. rat"_ ~.rec:overed through deprec:iatioll.

ca,h "iN C=&C.1 : ',The Ca-ai••ioll expect. t.o allow
operators flexibility ill choosing a ..tbod o~ dete~iDg the
costs of funding day-eo-day operatioaa, .. 8IIboclied in ca.h
workir1g capital. leeaWie cable operator. pDerally bill for
regulated service. in advance, the C~••ioll will presume zero
cash working capital. Operators may use one 'of several methods
for overcoming this pre.umption, including the Simplified Method
for telephone carriers in Section 65.820{e) of the Commi••ion's
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Rules.

Other Costs - Excess Capacity, Cost Qverruns, and Prematyre
Abandonment: A cable operator may include in the ratebase excess
capacity chat will be used for regulated cable service within one
:ea~. Cost overruns are presumptively disallowed, buc operators
~ay overcome chis presumption by showing t~at che COSts were
9~~dencly ~nc~r~ed. Costs associaeed wich premacure abandonment
~: plane are recoverable as operacing expenses, amorc~zed over a
cerm equal to che remainder of the original expecced life.

Permitted Expense.

Operating Expenses. The Commission adopts staq~ards that
will permit operators co recover the ordinary operac'ing.\ expenses
lncurred in the provision of regulated cable services .. ~

Depreciation. The Commission will not prescribe cable
system depreciation rates, but will evaluate the reasonableness
of depreciation rates submitted by cable operators.

Taxes. Corporat~ons may include an allowance for income
taxes at the statutory rates in their cost of service showings.
Subchapter S corporations, partnerships, and sole proprietorships
may also include an allowance for taxes based on earnings
retained in the requlated firm.

Rae. of a.eUZ11

The Comais.ion .stabli.he. an interim iadu.try-wide rate of
return of 11.25' for preau.ptive use in cable co.t of service
proceedings. It solicits cOlllllent on whether this interim rate
should be made permanent.

AsSQUAC,i. 'S:1.1:~c.': on.. car iaaiea adepts a ..-.ry
list of aCCOUIlt.,r:;:;J.re. cUle 8Y8t- operators to support
their coat of _.,1_ .cudie. with a r ...~e:··of .their reftIlUe.,
expea..., ... a.M. .ac. purauaae to tMC li.e of ac:c:ouILC.. The
Ca.ai••ioa al_ ..e..... to utabli.h, after fuz1:her .cepa
deacribecl 111 eM~E _1sa, a Wlifo~ ayac_ of aCCOW1ta for
cable openCOZ'a. UDiform .,.sc_ of &Cc:ounta will apply only
to operatora t!lac elect to aee rate. baaecl 011 a coat of .ervice
showing. A UDifoZ'8 lYle.. of acc:ount. will eaaure that operators
ac:cu+ately aDd. couiatently record their reveDuea, operating
expenses, depreciation expense., aDd. inYeac.llt. In reaching
this dec:i.ion~ the eo..i.aion note. that accounting recorda will
serve as the principle source of inforBation on cable operators
that elect coat of service regulation and a uniform syatem will,
therefore, help keep variaeion. in accouneing praceices from
unduly complicating cost of service proceedings.
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cost Allocation Requirement': The Commission adopts cost
allocation rule, that require cable operators to assign or
allocate all Costs and revenues identified in the summary level
accounting form either to the equipment basket or to one of five
service cost categories: basic service activities, cable
programming servlce activities, other programming service
aC~lvl~ies, oeher cable activlties, and noncable activities. 70
:~e exte~c 90ssible, costs must be directly assigned co ehe
ca~egory :cr ~hlcj che cost 1S incurred. Where direct assignme~~

15 ~oc posslole, cable operators shall use allocation standards
i~corporaced in currene Section 76.924(e) (f) of the Commission's
rules.

Affiliated Transactions: To keep cable system operaeors
from engaging in improper cross-subsidization, the Commission
adopts rules governing transactions between cable op~raaors and
~heir affiliates. ~

Procedural Requir.-eDta

Threshold Requirements for a Co., of Seryice Showing: There
are no threshold requirements limiting the cable systems eligible
for a cost of servic~:showing, except for the two-year filing
interval described below.

Historic Iel' Year: Cost of s.rvic••bowings .hall be based
on a historic test year, adju.ted for kDown ADd· ...aurable
changes that will occur during the periocl wben the proposed rates
will be in effect. The te.t year sbould be the l ••t normal
accounting periocl. In the ca•• of DMr .,..C_ for which no
historic data i ••vailable, a projecced t ••c year may be U.edi
the a.sumptions on which the projecCed t ••c y.ar are based will
be subject to careful scrutiny.

COIl: of ServiA FiliPA IACega1: Aft.r rat.. are s.C und.r
a cost of ••rvice approach, cul. opeRton _y not file a n.w
co.t of ••rvic••iIawiDg to ju.tify Dew rat.. for t1llO year. absent
a showing of speci.l cir<:'UIUcanc~!.

co,t:, 9# -ate ....: Tlw Ct n1..iOll '-'ta a fora
u.ed by cable openton -.JciDg eoa1: of ..nice .lIowinp.
COIIIai••iOD ~t.. tlMat this fora will be .... available
elec~roDically.. eoon a. po.sible.

HAr4Ih.ip .·i.: In individual c_., t:,be CQI'i ••ioft will
consider tbe Deed tor apecial rat. reli.f tor a cabl. operator
that demon.trat.. that the rat:,.. set by a coat of .ervic.
proceeding would coaat:,itute confiscation of iAYe.tment ADd that
some higher rate would not repre.ent .xploitation of cu.tomers.
The operator would be required to .bow that UDl... it could
charge a higher rate it would be unable to ..intain the credit
necessary to operate and would be unable to at:,~ract investment.
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The operacor would also be required co show chat ics proposed
rates are reasonable by comparing chem co the rates charged by
similar systems. In considering whether to grant such a request,
che Commission will consider the overall financial condicion of
the cable operator and other factors, such as whether there is a
~~aliscic threat of terminacion of service.

Small System.

The Ccmmission adopcs an abbreviaced case of service form
:or use by small systems, co reduce che adm~nistrative burdens of
cost showings for small system operacors. The information must
be certified by che operator as correct subject to audit by the
Commission. The Commission solicits comments on the possibility
of exempting small systems from uniform system of aceou~ts. \ ,.
requJ.remencs. .'

Streamlined Co.t Showing for Opgra4e.

The Commission adopts a streamlined cost showing for
upgrades. Under chis showing, operators would be permitted to
adjust capped rat.s by the amount of the net change in costs on
,account of the upgrade,. Operators must reflect in rates any
savings associated with upgrades and must apply cost allocation
rules applicable to cost showings generally.

The IAc::eacive trpgra4e P1Ul

The Co.-ission announce. an experi..neal inceneive plan that
provide. sub.cribers with a.aurance. thae rate. for ~t
regulated .ervice. will not be increa.ed to pay for upgrades that
are not needed to provide their current service. and. provides
cable operators wieh incentive. to upgrade their syste.. and
offer new .ervice.. Specifically, o.-ratora will be given
sub.tantial rate flexibility for sa.. eec:abli.bed period of time
in settin9 rat.. for DeW .ervice.. Operator. tUt eleet to
operate under thi. plan will c~t to ,..iDtainiag rate. for
their current regulaeecl ..rvic••, ::j.~ludiDg eM "ic .."ice
tier, at their c:ua:.e level. Operator. alao will c:am i t to
maiAeaiDiAtr at 1... t:M _ 1...1 and. CNli'cy of ,..."ice,
inc:1uclillg- tM' pzogz_ quality of their curr.at regulated
servic•••

Operaton _c 8Mk C~••ion approval before .ett1ng raees
for new ..ntc:u~t to the plan. Ifew .ervice eien
comprised of new p~n9 a. well a. new fuDc:t10ft8 that ean be
used with exi.ting tiers are eligible for this plan .. 10ag a.
they are available and chargeable on an unbundled ba.is freat
existing serviees.

The plan seek. to give cable operator. a strong incentive to
invest in their networks and increase the services they offer to
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customers. This incentive is generaced by giving the operacor
broad flexibility in setting the rates for these added services
and capabilities. If the operator invests wisely and introduces
services that meet customer needs, it gains the opportunity to
achieve higher profits. The plan is intended to help achieve the
Cable Act's goals of setting rates similar to those in
comoetitive markets. As in competitive markets, customers are
~rocected from monopoly rates for established services, but
entrepreneurs who successfully introduce new produces or improve
the ef::ciency of their operations are rewarded through higher
profics.

The Commission will entertain requests from operators
seeking to use the plan on an experimental basis, and seeks
comment on whether the plan should be made permanent~ The
Commission will accept proposals from operators as df c~e
effective date of its cost rules.

Purther Notice of Propo.ecl auleaa.king

Pending complecion of cable syscem co.t studies and the
development of experience through the ca••-by-case evaluacion of
complaints, the Commission is adopeing the currene rules on an
interim basis. The COmmission s.eks comment on whether the rules
should be adopted as permanent.

Among other isaues, the Caaai••ion ..... comment on whether
11~2St is an appropriate rate of return aDd Oft whether it should
adopt an averag. cost schedule approach for ...11 -r.ee.., and
possibly for larger sYllt..... well. Tbe Cc_1ssioft del~ates

authority to the cable service. auz-au to obtain detailed eO.t
information froa cable operator. to help ....·1n. this approach.
The Commi.aion alao .eeks furta.r data, aDalywi., and cOCIIIIlent on
wheeher to include a produeeivity faceor in addition to an
inflation factor in the bencbDark/price cap fo~la. Based on
the current record, the Commis.ion propo... a 2\' productiVity
factor.

The unifon .,.._ of acc:oua~.p~.a.dby the ca_i••ion in
the hGber _a- iAI clarivecl ia pu:1: t-. tile .,..t_ c:urreely
uaed by eM ca....... -tor t.l...... CJ "At.. (_ Part 32 of
the eo_iMt..-. nIAe). but ea. ca_ t _tOIl a..1ca to aillplify
those rul""" atq& -thea to thee_le iDduatry. The eo_i••ion
reque.ts t!IaC ~~ POOUP8 work with ce:aai..ion staff to
develop a pS'Gpaa. uaifoZ'll,syae_ of aCCOUIles, wieh a view
towards ca.pletioa of a e.neaeiva propo.al within 110 days. The
Commi••ion will tbeR solicit eam.8ne. f~ iDtere.ted parties on
the proposed unitornt ~.tem of accounts before adopeing- a final
version.
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EXECUTIVE SUMMARY

February 22, 1994
Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992;
Report and Order and Further Notice of Proposed Rulemaking

MM Docket No. 93 - 266 '\ ',\,

The Commission today adopted a Second Order on
Reconsideration, Fourth Report and Order, and Fifth Notice of
Proposed Rulemaking in MM Docket 92-266, Implementation of the
Rate Regulation Provisions of the Cable Act of 1992. The Second
Order on Reconsid.ration modifies, among other things, the
Commission's previous b.enchmark approach for determining initial
rates of regulated cable systems. The Commission's revised rules
will better ensure that consumers are off.red regulated services
at reasonable rates, and will provide incentives for cable
operators to launch new program services and invest in advanced
technology. rhe modified rate regulations will apply to
regulated rates in effect on and aft.r the .ffective date of the
new rules; regulated rates in effect before that date will
continue to be governed by the old benchmark system.

The Revised Competitive Differential

The Commission's revised competitive differential is based
on a strengthening of its statistical and .conc.ic model for
estimating the differ.nce between rat.s charged by noncQlllPetitive
systems and syst... subject to -eftective c~tition,· as that
term is defined in tile 1992 Cable lict. The ec_i••ion'. IIIOCiel is
based on a survey of iDdu8try rate. coadu~a41by COl 1 ••ion staff
in the winter of 1"2. The cOlllpetitiveditfezwatial· repreaant8
the C~••iOll' s beat determination of the average .-ouDt by
which the rat.. c::haJ:g'ed by a cable operator not subject to
effective ca.patition exceed "reasonable- rates.

In respoaae to comments made by petitioners on
reconsideration, and 'upon further analysis by the staff, the
Commission significantly improved its statistical analysis of the
1992 survey results. This effort has resulted in a revised

(over)
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benchmark formula that is both more accurate and more
sophisticated. The revised benchmark formula will be used to
help estimate the competitive differential and to determine which
noncompetitive systems are covered by the 9hased ~mplementatlon

program described above.

In addition, the Commission revised its economic analysis :0
better evaluate the record evidence concerning the rates charged
by the three types of systems Congress deemed subject to
effective competition (i.e., systems with penetration rates of
less than 30 percent, systems that face actual competition, and
systems operated by municipalities). In the Rate O~der adopted
in this docket last April, the Commission computed t~e "
competitive differential by simply averaging the data fb! all or
the systems that meet this statutory definition. On
reconsideration, the Commission determined that the 1992 Cable
Act required it to "take into account" the rates charged by the
three different types of effectively competitive systems in
determining reasonable rates, but did not require it to use the
methodology adopted last spring. In addition, the Commission
determined that its previous methodology understated the
competitive diferential by weighing systems on the basis of the
number of systems, rather than by evaluating which type of system
best illustrates a competitive price.

Under the revised approach for determining the competitive
differential, the Commission computed, and considered, the
competitive differential for each of the three types of systems
deemed subject to effective competition. After analyzing the
various characteristics of the three types of effectively
competitive system8, and exercising its expertise and discretion,
the Conunission determined that the best estimate of the average
comPetitive differential is 17 percent.

The Commis.ion will isaue fOr1U upQl1 relea.e of 'he Order
for use in applyiDg the revi.ed c6.petitive differential to rates
of regulated cable .-yat_. It al80 will help operator. apply
the r~vi.ed beartssrk formula by uJd.D9 cable service Bureau
staff available to .....r questions and by distribution of a
computerized spread .beet.

Pu"t:laer C-,titive Rate llo1lbacU

Onder the C~s.ion's revised benchmark regulations,
noncompetitive cable systems that have become subject to
regulation will be required to set their rates at a level equal
to their September 30, 1992 rates minus a revised competitive

(over)
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The Price cap aoverni.Dg' cable Service "te.

While the Commiss'ion collects additional cost and price data
about the low priced and small operator systems, such systems
will not be required to reduce their regulated rates immediately .x
by the full competitive differential. Rather, implementation of
the full differential will be stayed pending completion of the
Commission's'cost inquiry. At the same time, to protect
consumers while the cost studies are being conducted, a system
subject to phased implementation will be r~ired to calculate
the extent to which its rate reduction falls short of 17 percent.
This reduction wdeficit- will then be offset against any
inflation adjustment pending completion of the cost studies.

I
i
I
I
I

differential of 17 percent. Cable operators who seek to charge
rates higher than those produced by applying the competitive
differential may elect to invoke cost of service procedures the
~ommlss; )n also adopts today in a separate action.

Although all noncompetitive systems will potentially be
subject to the new competitive differential, the Commission has
adopted a phased implementation program which will give it more
time to evaluate whether certain noncompetitive systems have
lower than average competitive differentials. These systems
include noncompetitive systems with relatively low prices
(defined as systems whose rates would be below the tanchmark
after subtrdcting the 17 percent competitive differe~tial from
their September 3D, 1992 rates or reducing their rates ~b the new
benchmark level). The phased .implementation program will" also
apply to systems owned by small operators (defined for this
purpose as operators serving a total subscriber base of 15,000
or fewer subscribers and that are not owned or controlled by
larger companies) . .

Calcul,tigp of Mamal eo.e.. In addition to revising the
benchmark foratla aacl the coaapetitive differtllltial U84Id in
setting initial regulated cable rate., tbe Co i ••ion adopted
rules to sillplify eM calculations usec:l tb .adjuat tboae rate. for
inflation aDd exteZ1l&l coats in the future. tJrlder current rules,
operators _y adjust their regulated rate. aDDually by intlation
and up to quarterly by the net change in external coats. Any
change in external costs must also be mea.ured against inflation
and adjusted for the corrected inflation rate. To sillplity these
rate adjustments, the Commission has separated the inflation
adjustment from the external cost adjustment. This refinement
will reduce the administrative burden ...ociated with seeking a
rate increase. A form to be released with the Order will set
forth the specific steps for making these calculations.
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Cocyright and pole Attachment fees. The Commission also
determined to treat increases in compulsory copyright fees
incurred by carrying distant broadcast signals as external costs
in a fashion parallel to increases in the contractual costs for
nonbroadcast programming. The Commission will not, however,
accord external cost treatment to pole attachment fees.

"A La Carte" Packages

The Commission also revised its regulatory treatment of
packages of "a la carte" channels. In its April 1993 Rate Order,
the Commission exempted from rate regulation the price of
packages of "a Ia carte" channels if certain conditidns ~ere met.
On reconsideration, however, the Commission determined tnat its
rules governing the provision. of "a la carte" channels in a
package should be refined to better ensure that the marketing of
channels in this fashion is designed to enhance subscriber choice
rather than evade rate regulation. When assessing the
appropriate regulatory treatment of "a la carte" packages, the
Commission will consider certain factors, among other
considerations, that would suggest that packages should not
qualify for non-regulated treatment, including : whether the
introduction of the package avoids a rate reduction that
otherwise would have been required under the Commission's rules;
whether an entire regulated tier has been eliminated and turned
into an "a la carte" package; whether a significant number or
percentage of the "a la carte" channels were removed from a
regulated service tier; whether the package price is deeply
discounted when compared to the price of an individual channel;
and .whether the sub.criber must pay significant equipment or
other charges to purchase an individual channel in the package.
In addition, the COiaission will consider factors that will
reflect in favor of non regulated treatment such as whether the
channels in the package have trad.itioaally been offered on an "a
la carte" b_sis or whether the subscriber is able to select the
channels that cOllpri.. the "a 1a carte- pa~. " A la carte"
package. which U'e fOUDd to evade rate regulation rather than
enhance subecriber eboice will be treated •• regulated tiers, and
operators eagagiDg in auch practices ..y be subject to
forfeiture. or o~r sanctions. This process will be conducted on
a case-by-caae basis.

The Commission also lifted the stay of. rate regulation for
small cable syste_, which were defined as all By.te.... serving
1,000 or fewer subscribers. Thus, as of the effective date of
the Commission's new rules, noncompetitive, small systems will be

(over)
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Mj1l8t1MDta to C..... bt_ for
AdditiOll aDd DeletlOD of Cb-nnela

subject to rate regulation. (The Commission will entertain
requests for extensions of time to comply if operators of small
systems meet certain showings requirements). To reduce the
regulacnry burdens, particularly the equipment cosc calculations,
thac rate regulation imposes on small systems, che Commission
also ado?ts two types of adminiscrative relief :or small systems.

Order, the C~ssion also adopted
rates when channels are added to or
This methodology is similar to the

the Third Further NPRM.

(over)

First, the Commission suspended, pending development of
average equipment cost schedules, the requirement for unbundling
equipmenc and installation charges, and permitted a simple
across-the-board reduction iL each individual regulated rate
separately billed by the operator. This relief allow~ o~erators
of such systems to reduce their overall rates and the raee for
each regulated component (programming or service) by the revised
competitive differential, without the need to complete a Form 393
or to prepare a cost-of-service showing. This administrative
relief is available to independently owned small systems and
small systems owned by small operators. The Commission defined a
small operator for purPoses of obtaining administrative relief
as an operator that has 250,000 or fewer total subscribers, owns
only systems with fewer than 10,000 subscribers each, and has an
average system size of 1,000 or fewer subscribers.

,
\

I
!
ISecond, ·the Commission decided to permit larger operators of I

small systems to use the average equi~nt costs of its small )1
systems in setting rates in individual franchise areas. The
Commission defined a larger operator of small systems as one that
owns more than one cable syste., one of which has 1,000 or fewer
subscribers, and is not a small operator as defined above. I

The Co..isaion also dete~ned that it would later provide
additional a~niatrative relief for ..all ayst... by developing
an average equis-eat coat schedule that caD be used by all _11
systems to unbundle their equi,....e aDd installation revenues and
rates. The coat ac:bedule will be b...d oa. iIlclwItry-wide figure.
derived. froa tbe Qa iaaion'. coet 8UZ"'IWY\ (to be c:oDd.ucted over
the· next" t1Mlve to· ·eighteen ..tb8.) suc::Ii. ac:heclule will
ultimately be .... ·...ilable for use by all operators as part of
the Commission'. efforts to simplify its procedures.

In the Fourth Baport and
a methodology for determining
deleted from regulated tiers.
third alternative proposed in
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In order to determine rates following the addition or
deletion of channels, each operator, after applying the revised
competitive differential, will adjust its per channel rates to
reflect the proportionate decrease in per channel rates captured
by the Commission's rate survey, based on the total number of
regulaced channels. Under this approach, cable system operators
must pass on to subscribers the efficiencies and economies of
scale that arise as operators add channels to their systems.

The Commission also will treat programming costs as external
costs, to be calculated under the methodology described in the
Rate Order as modified by our Reconsideration Orders. Thus,
operators may recover the full amount of programming\e~enses

associated with added channels. This will help promote~the

growth and diversity of cable. programming to the benefit of
subscribers, cable operators, and programmers. Operators may
also recover a mark-up on their programming expenses.

The Commission stated that its methodology will provide a
ready way for operato~s to determine rates when new programming

. services are added to regulated offerings and will not be unduly
burdensome for subscribers, operators, and regulators. It is
also fully consistent with the revised approach to setting
initial regulated rates, can be used for deletions of channels
and moving c!lannels among regulated tiers as well as for channel
additions, and protects subscribers on one tier from haVing their
rates raised by changes on other tiers. Cable operators will use
an FCC Form, to be released with the text of the Commis.ion
decision, to adjust capped rates when channels are added to or
deleted from regulated tiers, and to make external cost and
inflation adjustments.

AdjWltiDg Capped "1:.. fo&' cable Syat_
C&z'zyiatr More "tJMu:l 100 Cb-_els

Finall~, in the fifth 1QS1s'~.f rIllA'td 8p1sz'jipg, the
Commission ...1uI CGI.I.nt on whether· it abould ••t_li.h a
benchmark _tbDdology.\t0r adjuatiDI capped rat.. wbeI1 a cable .
system carrie. -ere tti&D 100 regulated channels, and if so, what
that methodology should be.
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Executiye Summary

THIRD ORDER ON RECONSIDEItAnoN IN CABLE RATE REGULATrON
AND TIER BUY-11IllOUGH PROCEED(NGS \ \

(MM DOCKET NOS. 92-266 AND 92-262) ~

Today the Cornmisliollldopfed a ]]i&d 0*' • pc "jfInIjoo. in MM DOcket Nos. 92
266 (IQre Replacioll) IIId 92-262 (Tiel' B8y-l'InuP Provisioas). Implementation of
Sections of the Cable TeIeYisioIl Coammer~ aad Competition Act of 1992.

1. The 1992 Cable AI;t pIOVideI for rep'.... of caItII .-vica wbae a cable sysIIID does
not face "etrecliw oa.. 11Iioa." IIId die N::l ,...-iC...... .,.:iftc resa for de.min"
wbicll 51_ &ce ...... CI'CIIIIII'G- DlIII__ ftaCI etreccm COIII(NdIioa wbere
rbere is It ... 081 lIMe 'ft iII ..o\'idlr ... laC_. leal 5015 of the
housebolds in dIiI frIe h' I lie&. IIId 1'15 of 1111 baallbolds in me francIJise area
subscribe to suda u.n.iw aerrice(s).

The illllD ......,.,1DfIIIy ..... till eo- hd.'. ndII rar ellM • ;n;"I die pre.eoce of
effective~ • 1IIa,IId oa ApriIl. 1993. ill die follow.. ways:

• die "_did US" C)_It.. 't$3 ' ••&.11 will be CllI...~.red OG.a-·........ J • ifil.lllllltSS... _ ....~_fO
.lde' I pu¢C plD, 'SI ••'"~ of_ ••IIMIcIa in
die tr.'III. _ ... bI ia dIiI"..wtve ....etDeIa;

• S 81& It As T 5'11 • (SMATV> lad S•• T..isioG
Recehe OIIJ (TYID) ill....., bodlbe CO'W'd. III. raUy,

. toward 181It. dII LS15 siDce ' 11'1i. senicl is pIIII'I1Iy available from It least
of these compll_ wary sources: aDd

-1-



2. This Order clariftes that. for purpoaes of aU tilree parts of the 1992 <:mae Act's
definition of effective competition. housiq uaiu dial are used solely for seasonal. occasional
or recreational use should not be counted. 'Therefore, a system will not be exempced from
rate regulation as a "low penetration" system if the reason for me Jow penetration rate is chat
a large number of the households are unoccupi~.

3. With regard to the 1992 Cable Act's requirement mat cable operators have a rate
mucrure that is unifonn throughout [he cable system's geographic area. the Order reaches
the following decisions:

... cable operators may offer nonpredatory buUc discounts to multiple dwelling units
(MDUs) if those discountS are offered on a uniform basis to buildings of the same
size with contracts of similar duration. Races cannot be negotiated individually with. ,
MDUs; , ~\

... cable operators' existing contraCts with MDUs are grandfathered to the extent they
are in compliaoce with rate regulation: and

... the uniform cart: StnJaW'e requirerDCIX applies to all fraacbise areas. reprdIess of
whether the cable sy~ is exempt from r.- rquIaIioa because of the praeace of
effective compeQdoa. 'Therefore. a cable~ c:baIJiaI com.pedt.ive ra-. wbae it
is subject to effective competition is prohibited from cbaqiDa higbet rues elJewbere.

4. The tier buy-ebrauP provision of d111992 Cable AI:t prohibils cable opetIIOrS
from requirinl suIMcriIIIn eo purcbue ...,.... ..... die t.ic set'Yice tiIr ia order ro
obcaiIa access ro pIVII" ill o«end. OQ a ,..4 I or ,...,..... bail. 1"bI a..r
afftrms dw tb.is pnmsioe applies eo all cable sy-.. iDcludilll dIOIe dill an: .. subject to
race rqulation.

S. This 0nIIIr ..... die folio widl nIPId eo fbi process of c:enifyiJII
local frlDcbisiDIllllllorider 10 cUIe .mce:

• it amm. till o. 1 Ii.'. _iii•• _ • dill ..MIl iD _ d.' os ", it
will DOC IIIM_••~. over buic CIIIii -.ic1 .... fnrlli'" IlllllwJrilillllave
cboseD DOC to II. In _: . ~ . .

• it aft...C ' I.', dlllI . .. dill herY,' II .....idIIll1'in1 to
have ...OJ i II.a". 1_ bIIic r-._1_~.dill proc__ flom dIeir
mac'" .... _ aMr tbe cosa of r.- repIIIioII;

.• it allows fne hi)......... to~ widadraw dIIir cedifk__ if dIey
defermiDe Dc ,. i •• hdoll is nol~ ia 1M ... __ of Ioc:aI CIIIIe
subscribers and dIIy bave received DO tOIISiderIIioe in eichanae for tbIir cllcision to
decertify;



.. it affirms me Commission's jurisdictioa over basic rafeS when a franchising
audlority's ceniftcllion is denied for lxt of lepl authority or for failure to adopt
regu1adons comistent with the Commission's rate rules: and

• it allows a franchising authority [0 cure any nonconfonnance with the
Commission's rules mat does not involve a substantial or material regulatory conflict
before the Commission revokes its cenificltion and assumes jurisdiction.

6. The Order takes the following actions with regard to franchising authorities' basic
rate regulation:

• establishes procedures whereby the Commission will make cost delenninations for
the basic service tier. when requested by local fnncbising aurhoridd. inIn effon to
assist franchising autborities whose limited resources may preclude condUCting cost
of-service proceedings;

.. affums fraDcbisinl authorities I rilhl to order cable COIIIpMies to provide refunds
upon a der.erminalion rJw basic tier cares are unreuoaable;

.. ctarifia dIM fnw:hiMDa audIoritils may dlll,- dIeir rue repWion
responsibiliDes &0 a local commissiOll or oGer S1ItJonlu.te eadty. if so audIorized by
stare aDdIor local law;

.. atfUlDt~dIe Co ;riaa's cllciliaa ..c:IIIII..-n .., DOt .... iDrD
scm- widl file hi,'. 1*rullill ..ill dIIlCOpI of die
CO""Di, ·s ,.. It,' ct.... _ .. die pIftiII.,SIipI'- to any facts for
which dIa is a ... ia die record:

.. cllritlll_ flwbi ' __I_I•• n ~WaOll from
me caIIII 0'.... ·I,k« ,•.., brfr. 11, ur'lJly
OK III.., • F "1. Mil III a, 39S •weU._ a~•• Gf~ I" ....
CO""',, .i.'. plllllI tl I as fJI rlJ• .,. ........
by denc' , ..._ .. local will -=Ii i....:

. ~

·eIIrt8II ......-... fn.UI' ......IPI't ....' pof .....
leVU 11r, h 1'''' 1 II'" _ pc ..., _ ~,. of tarN. fees
toClllletll,1 ............... aMltII..,..•....,..,he' '.,.....
~ ...14 t (or iIIow cabII opII'IIDCI ro dedncc -*o..,.~ fioaI

. moue pa,....);

• remi.fnnrbi............_..,i r_·r~lIIIIft.-for

violations of dIeir ruIII. Olden. or die......... die t'aiIare to file reqaesced
informatioa, if perIIIiaId under stare or local law; aad
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• modifIeS die Commission's roles to require that cable opentors comply with
fraachisilll audIarities' requests for information. as weU as those made by the
Commissiocl.

7. The Order takes the following actions with regard to Form 393 (filed by cable
operarors with their local franchising authority once that authority has certified to regulate
cable service. and with the Commission in response to a subscriber complaint):

... informs franchising authorities that. if a cable operator fails (0 tile aFonn 393.
they may deem the operatof in default. find that the operator's rates are unreasonable.
and order appropnare relief. such as a refund aDd a prospective rate reduction;

• inlonns fraachisiial authorities thal they may order a cable opera~r tQ file
supplemental information if the cable operIlOr's fonn is facially incompl~ Of lacks
supponinl information. and the ~nchi.tiaI authoriE)"s deadline to role on the
reasonableness of the rares will be suspended ~Dding the receipt of the additional
information~

• probibics filillls 011 anY'biDI but aD offtcial FCC Form 393 or a pbolocopyt orders
cable operuxs dIM have filed OD a aoa-FCC fOl'lll widl die Commission ro refDe oa
an official form widlin 14 days after die et'IIICCiw .. of tbiI Order. aad ..1idII cbe
fraachisialllldlorky to similarly order a rdIiaI by a cable openror daM .. flied OD

a non-FCC form widIiD 14 days floIIl tbI eft'ec:ciw die of dais Order; aDd

.. remiDdI rr.r'li'iII iIiII .. ...., cIiIc:NcioD to NIohe~ or
ambipiIieI f'''''' inti.. 01 _ Il3i. ,.._ to iDdmdaIl
cire' if.1n,3 it ••, c. will eWer to tbe
fraacbiJial......,·s deciIioDif"""by a bais.

8. The a..- CI $ II ro ref*e 11'..~. CI&IIe os--s
disclose COllI ..-. Iriq .,.,••a 'Ii ..,
bail may adwniIe a r-. of-a If pl,. cba IpICiftc .. for
each area. .

9. Id ?is, _ I CI'Id I1 _or ot_
Commjajoa'. "'''1 5 '1m 1M dIr .., ,... sacIlM:

• mo,"" " oI ......~... otl'eNd in deNd ....... to a Ia cana;

• coil".... au 111;1. den of..-.ice imo the bIIic cier:
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• charIiaI for services previously provi~l~ widlout exua cbaqe
(e.g. r'OUIiae services. program gu*i) ..... the vaJue of tbat service. as now
reflected in the new charges. was taken out of their basic rare number when
calculating the reduction necessary co establish reasonable rates.

• assessing downgrade charges for service packages that were added without a
subscnber's explicit consent.

10. The order recognizes that the 1992 Cable Act provides that the Commission and
the states have COrM:UrTeIK juriscliction to repa. cable operators' neptive option billing
practices and that the 1992 Cable Act does not pnleI1lpl the states from regulating those
practices under stare consumer prorection laws. \, '.

' ....~
11. The Order makes the following deretminations with reprd to equipment and

installation:

• the rare-cettj"l process alrady~~ COllI aad seasoaal rn.aimaaDce
costs; therefore. l'IfeS may not be raiIeIl to reflect such COllI: aDd

• no special sc:.... for calcuilliaa of c'F,pI for ... wiriDI is .-led wIleD dJIl
wiring is offend for sale to subIcriben upoa termi-.. of cable service.

Actioa by die Ccnmiaioll F*.., 22. 19M, by 1bird Order on
Reconsideration (FCC 94-->. CbainDID .... (etc.)

-FCC-

News MIdia C I • I ~W_ or !ilia SIIIl. (2IIl) 612-5Q50
Cable Selt" • I m c·,., J. 2'AIIIo¥ • (202)41~ lid Julia

Bue"'-. It (202) 416-11'70. '-
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